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QUESTION PRESENTED 


Whether the Court should have denied Appellant's — 
‘Motion For Leave to File Petition for Accounting By | 
Monitor Godfrey P. Schmidt And For Suspension of : 
Godfrey P. Schmidt From Office of Monitor, andOther 
Relief" without oral hearing which Appellant had re- 
quested where there was no opposition to Appellant's — 
motion, and when the General Rules of the Court pro- : 
vide: 


\ 
| 
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(1) that if". . . either party requests 
an oral hearing. . . ten minutes will be al- 
lowed each side." 


and 


(2) that if no “opposing points and authori- 
ties" are filed within five days ". . . the Court 
may treat the motion as conceded... ." 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit : 


No. 14, 950 


JOHN CUNNINGHAM, 
Appellant 
Vv. 


JOHN F. ENGLISH, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 


This Court has jurisdiction of this appeal by virtue of 28 U.S.C. 
1291. | 


STATEMENT OF CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia denying Appellant's "Motion for 
Leave to File Petition For Accounting By Monitor Godfrey P. Schmidt 
and For Suspension of Godfrey P. Schmidt From Office of ‘Monitor, 
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And Other Relief." That Order - provided in pertinent part as follows: 


"This Motion for Leave to File Petition for 
Accounting by Monitor Godfrey P. Schmidt and 
for Suspension of Godfrey P. Schmidt from Office 
of Monitor, and other Relief, having come before 
the Court for consideration and no opposition 
having been filed thereto, and no oral argument 
having been heard although the moving party re- 
quested same, whereupon, upon consideration 
thereof, it is by the Court, this 23rd day of 
December, 1958 


"ORDERED, ADJUDGED, and DECREED, 
That said Motion be and the same is hereby de- 
nied. " 

The aforesaid order arises out of litigation begun in the District 
Court in September of 1957, in which Appellant and his twelve asso- 
ciates as parties plaintiff sought judicial relief from what their com- 
plaint alleged we re violations of the Constitution of the International 
Brotherhood of Teamsters of which plaintiffs were members. The 
basic objective of the Complaint, with its subsequent amendments, 
was to set aside certain of the actions of the 17th Convention of the 
International Brotherhood of Teamsters and to Secure a new conven~ 
tion at which officers of the Union would be elected fairly, legally, 
and democratically through the procedures established by the Union's 
Constitution. Appellant and his associates retained Godfrey P. Schmidt 
as counsel in that action.” 


Following twenty-two days of trial, but before the defendants 
put on any evidence in defense, "a settlement of the[ se] great issues * 
raised by the complaint was reached in the form of a consent order 
entered by the Court on January 31, 1958. By the terms ofthe.consent 
order, the officers elected at the 1957 convention were permitted to 


assume office "provisionally, " and a board of three monitors was 


App. 12 
App. 5 
Tr. 3738 
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created to "counsel with" and "recommend" to the Executive Board of 
the Union toward the end of securing the objectives of the complaint. 


Appellant's counsel Godfrey P. Schmidt was nominated! and ap- 
pointed one of the monitors“ aforesaid by the terms of the consent 
order which provided in pertinent part as follows: | 


"| | Furthermore, the monitors are at all 
times subject to removal by this Court in the 
exercise of its discretion for any cause and 
are subject as officers of the Court to super- 
vision and direction of the Court in performing | 
these [their] duties as hereinafter enumerated. "° 


Subsequently Godfrey P. Schmidt ceased to represent Appellant 
as attorney, refused to keep Appellant advised as to the receipt or dis- 
bursement of contributions to maintain the litigation (all as described 
in Appellant's affidavit reprinted herein as part of the appendix begin- 
ning at page 4) or to pursue the purposes and objectives of the litigation.® 


On December 15, 1958 Appellant filed a "Motion for Leave to 
File Petition for Accounting by Godfrey P. Schmidt and for Suspension 
of Godfrey P. Schmidt from Office of Monitor, and Other Relief. " 
Conforming to the procedures established by the General Rules of the 
District Court,’ the Appellant submitted points and authorities in sup- 
port of his motion, requested oral argument,” and served notice of 
his motion upon all parties to the litigation. No opposition to Appel- 
lant's motion was entered. On December 23, 1958 the order which 
is the subject of this appeal was submitted by Appellant at the direc- 
tion of the Court, which signed and entered it forthwith. 


‘ Paragraph 2, consent order, January 31, 1958 


6 Paragraph 2, consent order, January 31, 1958 
App. 5 


” | 
Rule 9, General Rules of the United States District Court for the District 
of Columbia. 


8 App. 11- 


° App. 11. 





DISTRICT COURT RULES INVOLVED 


Rule 9 (b) of the General Rules of the United States District Court 
for the District of Columbia provides: 


"With each motion there shall be filed and 
served a separate paper stating the specific 
points of law and authorities to support the mo- 
tion. Such statement shall be additional to 
statement of grounds in motion itself, and shall 
pe entered on the docket but shall not be a part 
of the record. The moving party shall enter the 
motion and the fact of filing the statement on 
the card provided by the Clerk. A statement of 
opposing points and authorities shall be similarly 
filed, noted, and served within five days or such 
further time as the Court may grant or the par~ 
ties agree upon. If not filed within the prescribed 
time, the Court may treat the motion as conceded. 
If so filed, the motion shall be treated as submit- 
ted uniess the Judge directs, or either party re- 
quests, an oral hearing, for which ten minutes 
will be allowed each side. ¢ 


STATEMENT OF POINTS 


1. The court erred under the facts and law in denying appellant's 
Motion for Leave to File Petition for Accounting by Godfrey P. Schmidt 
and for Suspension of Godfrey P. Schmidt from Office of Monitor and 
Other Relief, and the Affidavit attached thereto, where no opposition to 
appellant's motion had been filed with the court or served upon appel- 
lant, and where the facts supporting and entitling the appellant to the 
relief requested were not disputed. 


2. The court erred in failing to accord appellant procedural due 
process secured by the Fifth Amendment of the Constitution of the 
United States in that it denied appellant's Motion for Leave to File Peti- 
tion for Accounting by Godfrey P. Schmidt and for Suspension of God- 
frey P. Schmidt from Office of Monitor and Other Relief, and the 
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Affidavit attached thereto, without a hearing as provided for by Rule 9 

of the Rules of the United States District Court for the District of Colum- 
bia, where such oral hearing had been requested in writing by the appel- 
lant. | 


3. The court erred under the facts and law in denying the appellant 
the right to have an accounting from Godfrey P. Schmidt and to question 
the qualifications of Godfrey P. Schmidt to be a Monitor, and thus denied 
appellant substantive due process secured by the Fifth Amendment to the 
Constitution of the United States. | 


4. The court erred under the facts and law in denying appellant the 
right to have an accounting from Godfrey P. Schmidt and to question the 
qualifications of Godfrey P. Schmidt to be a Monitor where Godfrey Pp, 
Schmidt had acted as Counsel for the original plaintiffs in Civil Action 
No. 2361-57, Cunningham et al. v. English et al., in the United States 
District Court for the District of Columbia, and where the original plain- 
tiffs therein except for appellant were not represented by counsel other 
than Godfrey P. Schmidt, who was the Monitor whose qualifications were 
questioned. | 


SUMMARY OF ARGUMENT : 

Rule 9 (b) of the General Rules of the United States District Court 
for the District of Columbia sets forth the procedures for disposition 
of motions in actions pending before the Court. In denying Appellant's 
"Motion for Leave to File a Petition for Accounting by Godfrey P. 
Schmidt and for Suspension of Godfrey P. Schmidt from Office of 
Monitor, and Other Relief" the Court failed to observe the requirements 
of this rule and thereby denied Appellant substantive relief secured by the 
consent order and at common law. For these reasons the Court's 
order denying Appellant's motion should be reversed and the motion 
remanded to the District Court for further consideration. : 





ARGUMENT 
28 U.S.C. § 2071 provides: 


"The Supreme Court and all courts estab- 
lished by Act of Congress may from time to 
time prescribe rules for the conduct of their 
business. Such rules shall be consistent with 
Acts of Congress and rules of practice and 
procedure prescribed by the Supreme Court. " 


Following the authority thereby vested in it, the Supreme Court 
promulgated the Federal Rules of Civil Procedure. Rule 83 of those 
rules provides in pertinent part as follows: 


‘Bach District Court by action of a major- 
ity of the judges thereof may from time to time 
make and amend rules governing its practice 
not inconsistent with these rules... . Inall 
cases not provided for by rule, the District Courts 
may regulate their practice in any manner not 
inconsistent with these Rules." 


_ The United States District Court for the District of Columbia, 
Within thé atibit of thé foregoing authorities, established its own rules 
governing procedure in its courts. Among its rules is Rule 9 (b) setting 


forth the procedure for disposition of motions in actions pending before 
the Court. That rule, which is set forth in full hereinabove, provides 
that with respect to any motion filed in a pending action, oral hearing 
shall be had upon the request of either party. 


This rule secures for all parties litigant the oral hearing guaran- 
teed by the procedural due process requirements of the Fifth Amend- 
ment to the Constitution of the United States. Furthermore, this rule 
has the legal force and effect of a statute of the United States. Nealoa 
v. Davis, 18 F. 2d 175 (CADC 1927); Bagby v. United States, 199 F. 2d 
233 (CA 8, 1952). The rule is thus one which must be followed to 
accord all litigants the right to a full and fair hearing in any cause 
before the court. 
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Examined in the context of this rule it is clear that the court's 
action in denying appellant's "Motion for Leave to File a Petition for 
Accounting by Godfrey P. Schmidt and for Suspension of Godfrey P. 
Schmidt from Office of Monitor, And Other Relief, " denied Appellant 
the procedures established by this rule. Although Appellant had requested 
oral hearing, as provided for by the rule, such hearing was denied 
when the court denied Appellant's motion before such hearing was had. 
In addition, the court, despite the fact that no opposition to the motion 
had been entered, denied Appellant's motion forthwith when it could 
have, and indeed under the facts should have, under Rule 9 (p), treated 
it as conceded. Appellant submits that in view of these procedural 
defects, the action of the court in denying Appellant's motion should be 
reversed and that his motion should be remanded for further considera- 
tion. | 


By denying Appellant the procedures established by this rule, the 
Court has effectively denied Appellant, as fully and as finally as if it 
had determined the full cause on its merits, the right to question 
Monitor Schmidt's capacity to be a Monitor, to seek his removal, and 
to obtain an accounting when Monitor Schmidt's actions as such Monitor 
may cause irreparable injury to Appellant, and other members of the 
International Brotherhood of Teamsters similarly situated, in this 
litigation which still has a long course to run. Because of Mr. Schmidt's 
dual and conflicting roles in this litigation, first, as counsel for some 
but not all the plaintiffs, and second, as a Monitor appointed by the 


consent order, conflict and consequent injury are inevitable. The 
accounting which Appellant has requested may oe as indicated 
by Appellant's affidavit in support of his motion?” such serious breaches 


of trust as to require his removal not only as Monitor but also as 
attorney for some of the plaintiffs. Furthermore, Monitor ‘Schmidt's 
capacity to be a Monitor must be tested now before the course and 
effect of the litigation is determined if Appellant is adequately to 


a App. 4. : 
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protect his rights to and in the relief sought by the complaint. It will 
be too late to do this when the litigation is finally determined. 


CONCLUSION 


For all the foregoing reasons Appellant respectfully requests that 
the order appealed from be reversed and that his motion be remanded 


to the District Court for further consideration. 
Respectfully submitted, 


JOSE PH M. WILLIAMSON 
100 South Bennett Street 
Urbana, Illinois 


RAYMOND R. DICKEY 
Danzansky & Dickey 
1406 G Street, N. W. 
Washington 5, D. C. 











Motion for Leave to File Petition for Accounting by Monitor 
Godfrey P. Schmidt and for Suspension of Godfrey P. 
Schmidt from Office of Monitor, and Other Relief . 

Affidavit of John Cunningham 


Motions Card Fs ‘ - ° ° 


Order Denying the Aforesaid Motion 


Notice of Appeal e sac ele 


Order Designating Record 








APPELLANT'S APPENDIX 


[ Filed December 15, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 


JOHN CUNNINGHAM, et al., 
Plaintiffs 


v. Civil Action No. 2361-57 


JOHN F. ENGLISH, et al., 
Defendants 


) 
) 
) 
) 
) 
) 
) 
) 


MOTION FOR LEAVE TO FILE PETITION FOR > 

ACCOUNTING BY MONITOR GODFREY P. SCHMIDT 

AND FOR SUSPENSION OF GODFREY P. SCHMIDT 

FROM OFFICE OF MONITOR, AND OTHER RELIEF 

JOHN CUNNINGHAM, one of the plaintiffs in the above-entitled 
cause, moves the court to grant him leave to file a petition to compel 
GODFREY P. SCHMIDT, one of the Monitors appointed by this court 
pursuant to a Consent Order entered herein on January 31, 1958, 
to make a full, complete and accurate disclosure of all monies, funds 
and property which have come into his possession, custody or control 
directly or indirectly as a result of or while acting as attorney for the 
plaintiffs herein who instituted the above-entitled action, or as counsel 
for the so-called Rank and File Committee of which the plaintiffs were 
members; to suspend the said Godfrey P. Schmidt from the office of 
Monitor until such time as a complete and satisfactory accounting is 
made by him and approved by this court; and to render such suspension 
from office permanent if such satisfactory accounting is not made; and 
for grounds of such motion says: 
1. That the said Godfrey P. Schmidt on or about July 15, 1957 

was employed by the petitioner John Cunningham as an attorney to 





2 
institute and maintain the above-entitled action, and that in such capacity 
large sums of money and contributions came into the possession, custody 
and control of the said Godfrey P. Schmidt, which he was under a duty 
to treat as trust funds for the purposes for which they were contributed, 
to keep adequate and accurate records of all receipts and expenditures, 
and to account for such funds to the plaintiffs and contributors; that the 
details of such financial dealings are more fully set forth in the petitioner's 
affidavit, a copy of which is attached hereto marked "Petitioner's Ex- 
hibit A’ and is incorporated herein by reference. 

2. That, despite repeated requests by the petitioner for a com- 
plete and accurate accounting, the said Godfrey P. Schmidt has at all 
times wholly failed and refused to account for such funds, contributions 
and expenditures. 

3. That, although a verified petition was filed in this action by the 
said Godfrey P. Schmidt in his application for fees and expenses on or 
about the 28th day of April, 1958, and a supplemental affidavit was filed 
by him on or about May 12, 1958, such petition and affidavit were in- 
complete, inaccurate, and failed to disclose information pertaining to 
such receipts and expenditures, or to constitute an adequate and satis- 
factory accounting thereof. 

4. That the petitioner has suffered and will suffer great injury 
and damage by virtue of demands made upon him for full disclosure of 
the funds and monies contributed to or for the use of the Rank and File 
Committee of which he was Chairman, unless complete disclosure and 
accounting is made by the said Godfrey P. Schmidt so that such informa- 
tion may be furnished to the said contributors and members of the public 
rightfully demanding. such information of the petitioner; that demands 


for payment of debts incurred by him as authorized by the said commit- 
tee have been made upon the petitioner, and a judgment has been ob- 
tained against him for such payment which he is wholly unable to pay; 
that such debts should be paid out of the funds and contributions received 
by such committee; and that such monies have been withheld and records 
pertaining thereto not disclosed by Godfrey P. Schmidt. 
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9. That the said Godfrey P. Schmidt did abandon the purpose orig- 
inally conceived for this litigation, and did long ago refuse to further 
treat the petitioner as a client, thereby endeavoring to preclude and bar 
any further participation by the petitioner in this cause; that numerous 
persons who are possessed of knowledge of the details of the transac- 
tions herein referred to have refused to discuss these matters with the 
petitioner stating they have been threatened with serious physical or 
economic injury if they disclose any matters to the petitioner; that un- 


less an order be entered herein permitting the petitioner to fully utilize 
all the discovery processes set forth under the Federal Rules of Civil 
Procedure, and particularly to procure the testimony of numerous 


witnesses, including Godfrey P. Schmidt, under oath, evidence relating 
to issues in this cause cannot be obtained and disclosed to this Honorable 
Court. 

WHEREFORE, the petitioner John Cunningham prays for the follow- 
ing relief: 

(a) That an order be entered herein, after proper wee 
permitting the petitioner-movant, John Cunningham, to file a petition 
for a rule upon Godfrey P. Schmidt to show cause, if any he has, why a 
full, true and complete account of all monies received by him in connec- 
tion with this litigation should not be filed forthwith, and that the said 
Godfrey P. Schmidt be further directed to disclose the receipt directly 
or indirectly of all such funds, whether by grant, gift, donations, loan, 
advancement, or otherwise. 

(b) That an order be entered herein granting petitioner the 
right to utilize all discovery procedures provided under the Federal 
Rules of Civil Procedure to obtain information regarding the subject 
matter of this petition. | 

(c) That an order be entered herein suspending ia said 
Godfrey P. Schmidt as a Monitor in this cause, pending the filing of 
such accounting, and that a Monitor pendente lite be appointed after aami- 
nation by the Plaintiffs, with all the power and authority heretofore pos- 
sessed by the said Godfrey P. Schmidt. | 


| 
1 
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(d) That, upon the filing of such account, if it be found that 
the said Godfrey P. Schmidt has heretofore wrongfully failed and refused 
to account, or has otherwise violated the public trust imposed upon him 
when he was employed by petitioner as counsel for the large class of 
persons represented by petitioner, that the suspension of the said 
Godfrey P. Schmidt be made permanent, and the appointment of a new 
Monitor after nomination by the Plaintiffs be confirmed. 

(e) That the movant have such other and further relief as this 


Court may deem proper and as to Equity may seem meet. 


/s/ John Cunningham 
JOSEPH M. WILLIAMSON Plaintiff-Petitioner 


/s/ JOSEPH M. WILLIAMSON 
100 South Bennett 
Urbana, Dlinois 


DANZANSKY & DICKEY 
/s/ RAYMOND R. DICKEY 


/s/ MARSHALL E. MILLER 


1406 G Street, N. W. 
Washington, D. C. 


[ Filed December 15, 1958] 
AFFIDAVIT OF JOHN CUNNINGHAM 


JOHN CUNNINGHAM being over the age of 21 years and being 
first duly sworn, upon his oath deposes and says: 

I reside at 33-31 -- 163rd Street, Flushing 58, New York, New 
York. Iam one of the original thirteen plaintiffs in the above-entitled 
cause and originally instituted the said action against the International 
Brotherhood of Teamsters and officers thereof to obtain and compel 
democratic procedures in the conduct, operations and elections of the 
said union. 

On or about July 15, 1957, I contacted Godfrey P. Schmidt, an 
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attorney in New York City, with offices at 12 East 41st Street, and 
retained him as counsel to file suit or take other appropriate legal action 
necessary to restrain the said union from holding a Convention whereat 
delegates not properly selected would transact the business of such union 
and elect the international officers thereof. 
I further expressly retained him for the purpose of secur ing a new 


Convention of such union whereat properly and democratically-elected 
delegates would conduct the business and hold the elections appropriate 
to such Convention. It was expressly understood and agreed by and be- 
tween myself and the said Godfrey P. Schmidt that the latter would take 
no action regarding the institution, maintenance or conduct of such liti- 
gation or other legal proceedings without prior consultation with me; that 
he was to receive no attorney's fees from me, but that he would be paid 
for legal services rendered only if the proposed legal action was suc- 
cessful and the court fixed and assessed fees subsequent to its termina- 
tion. 

That on the said date of July 15, 1957, as a material aa of the 
attorney-client agreement then made and entered into between me and 
the said Godfrey P. Schmidt, the said Godfrey P. Schmidt did specifical- 
ly undertake and agree to avoid the creation or encouragement of dissen- 
sion, unrest and internal disputes that could or might weaken the Inter- 
national Brotherhood of Teamsters; that in furtherance of the stated in- 
tent to preserve and strengthen the said Brotherhood, Godfrey P. Schmidt 
did at such time and place specifically state and agree that no decisions 
with reference to the maintenance of the proposed litigation or the set- 
tlement or compromise of the same would be taken or done by him until 


I was furnished full, complete and accurate information in my capacity 
as representative of a large class of the public, the said Godfrey Pp, 
Schmidt specifically stating that regular statements of account accurately 
disclosing all funds received, whether by gift, loan or otherwise would 
be regularly made to me and to the public. ! 
Approximately six weeks subsequent thereto the said Godtrey P, 
Schmidt brought twelve other members of the said union whom I had 
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never met to me and had us form a Rank and File Committee of which I 
was Chairman. This Committee, andIas its Chairman, worked with 
the said Godfrey P. Schmidt to solicit publicly funds reasonably required 
for the prosecution of the above litigation, it being agreed that none of 
such funds could be used for attorney fees to Godfrey P. Schmidt, such 
solicitation being made by means of public appeals upon radio, televi- 
sion, newspapers and periodicals of wide distribution. As a result of 
such efforts and of the widespread publicity attendant upon the filing and 
prosecution of the above-captioned cause, numerous persons and organ- 
izations contributed money and funds for the expenses of litigation. I, 
as Chairman of the said Rank and File Committee, with the approval and 
authorization of the said committee publicly and on numerous occasions 
stated that there would be a full accounting to contributors of the monies 
contributed and the use to which they were put, and stated that the books 
and records of such committee were open to the public at all times. 

Thereafter, relying upon the specific contract of employment be- 
tween the affiant and the said Godfrey P. Schmidt and the honor and in- 
tegrity of the said Godfrey P. Schmidt, the affiant made numerous 
specific representations to individuals throughout the nation that all 
contributions, donations or: loans made to or for the benefit of the Rank 
and File Committee would be carefully and accurately recorded and a 
full and complete account kept of such receipts and the disbursement 
therefrom, to induce such persons and members of the public to aid in 
pursuing the action then contemplated as a class action on behalf of the 
approximately 1,600,000 members of the Brotherhood of Teamsters. 
The said Godfrey P. Schmidt, acting in his capacity as attorney for the 
affiant and by representation as attorney for the large class of people 
similarly situated knew that the affiant in order to procure such funds had 
found it necessary to make such representations throughout the nation. 

Many of the contributions thus received by the committee were in 
the form of checks made payable to myself as Chairman of the Commit- 
tee, and such contributions were received as the result of the above- 
described publicity and solicitations from October 1, 1957 to January 15, 
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1958. Originally the public was requested to send contributions to the 
Teamsters’ Rank and File Committee at 30 East 42nd Street, New York 
City. On one occasion I was absent from this office for a period of ap- 
proximately one month. The said Godfrey P. Schmidt, dur ing my ab- 
sence from New York from December 26, 1957 to January 17, 1958, 
caused to be published in certain newspapers, including the Hearst 
publications with a nationwide circulation, an editorial in which the 
public was asked to send contributions to: ! 


"John Cunningham, 
Rank and File Leader, at 
12 East 41st Street, 
New York 17, New York, 


or contact him in person 
at that address." 


Numerous contributions totaling large sums of money were received at 
the said Godfrey P. Schmidt's office in my name, but no record or ac- 


counting thereof was ever afforded me. | 
That the affiant has been unable to determine the total amount of 


money so received or the identity and number of contributors, but upon 
information and belief, states that thousands of members of the public 
did contribute sums substantially in excess of $50,000 in this manner at 
Said time. | 
The said Godfrey P. Schmidt, both personally and through his 
agents and employees, received large sums of money paid as contribu- 
tions for the maintenance of the said litigation, but has wholly failed and 
refused to furnish information pertaining thereto to me, although I have 
requested such information on numerous occasions, commencing on or 
about February 11, 1958 and on other occasions thereafter. : 
Subsequently the said Godfrey P. Schmidt ceased to represent me 
as attorney or to have any business or other dealings with me and failed 
to keep me, or members of the public, informed as to the conduct of the 
litigation, the receipt or disbursement or contributions therefor, or to 


pursue the purposes and objectives of the said litigation. | 
| 
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Subsequently on or about the 29th day of April, 1958, the said 
Godfrey P. Schmidt submitted in the above-entitled cause a petition 
verified by him personally, setting forth certain receipts and expenses; 


that said petition or affidavit is inaccurate, incomplete and does not 
constitute a full, fair and accurate accounting of the funds received by 
the said Schmidt, as requested by me on numerous occasions. 

That although the above petition purports to be a full, complete 
and accurate statement of all funds coming into the possession of the 
said Godfrey P. Schmidt in connection with the maintenance of said suit 
as a public trust, the same does not reflect the receipt of all such funds, 
the said affiant stating upon information and belief that large sums of 
money were contributed by the following-named individuals to the said 
Godfrey P. Schmidt or his agents or employees, and the funds so con- 
tributed have been omitted from such accounting: 

Young & Rubicam Advertising Agency 

Brass Rail 

Howard Johnson 

Francis Cardinal Spellman 

New York Restaurant Association 

-Schrafts*’ Food Chain 

General Electric 

John Newington 

Barbara Newington 

Sculpture House 

James Lukena 

Thomas McEvely 

National Association of Manufacturers 

Cravath, Swain and Moore 

Wm. Buckley 

Bickford Food Chain 

Richard Dowling 

George Gillespie III 

New York Central 





Ferdinand Eberstadt & Co. 

Robert Dowling 

There has been filed heretofore in this Court an accounting of the 
monies received and disbursed by the committee when I was its Chair- 
man. Ido not now, nor have I ever had any of these Committee funds 
in. my possession or control other than those so accounted for. Never- 
theless, because of the solicitation made in my name as set forth above 
and because of the representations made by me and other members of 
the committee as to an accounting to the public of such contributions, I 
have received numerous requests from contributors to give a full and 
fair statement of all contributions and expenditures made for the cause 
of the Rank and File Committee. Because of the fact that only part of 
the contributions came to the offices of the Rank and File Committee 
(for which contributions an accounting has been filed as aforesaid) I have 
been unable to give a complete accounting. Because of this inability I 
have been subjected to public opprobrium and have also been threatened 
with arrest and incarceration. I have also had numerous suits, demands 
and claims made and filed against me as Chairman, for expenditures and 
obligations lawfully due from the said Committee. 

That certain individuals have threatened the affiant with  tadictnent 
and prosecution, advising affiant that they intended to complain to civil 
authorities that the affiant wrongfully induced them to contribute money 
to the cause of the rank and file by falsely and fraudulently representing 
that all funds received in any manner would be applied to the prosecu- 
tion of the litigation for the public good and that a detailed and accurate 
accounting would be made. 

On information and belief, I state that many of the checks sent to 
the offices of Godfrey P.Schmidt were made payable to me as an indi- 


vidual, the exact number of which or the amount is unknown to me, and 


for which I may be held liable under internal revenue laws as personal 

income unless pertinent information is furnished me by the said Godfrey 

P, Schmidt, thereby making possible a complete accounting by me in my 
capacity as trustee of a public trust. 
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That although the affiant has been unable to obtain an accounting of — 
all funds received or constructively received by him in his capacity as 
Chairman of the Rank and File Committee, and is therefore unable to 
state with certainty the precise amount, upon information and belief the 
affiant says that such receipts far exceeded the reasonably necessary 
cost of such litigation and so exceeding such cost, unless returned to the 
contributors or applied to a similar public good, might be considered as 
income to the affiant, and thereby the affiant is compelled to account for 
the same, or risk large fines and other criminal sanctions. 

I have also a moral and legal duty to the public which contributed 
funds in good faith to aid in the maintenance of the above-captioned law- 
Suit--to make full and accurate disclosure of such records. Iam un- 
able to discharge such duties or to pay the committee's debts as described 
above because of the willful refusal and failure of the said Godfrey P. 
Schmidt to furnish me with such information, or to account for the funds 
which came into his possession. 

I further state that much of the information and material contained 
in this affidavit relating to the obtaining of funds by Godfrey P. Schmidt 
and not contained in the records of the Rank and File Committee, came 
to me subsequent to the petition and affidavit filed in this court by the 
said Godfrey P. Schmidt as aforesaid and subsequent to the date of hear- 
ing on my application for the removal of the said Godfrey P. Schmidt as 
Monitor as well as the hearing upon his application for expenses and at- 
torney'’s fees; that some of the contributors meiationed herein live in 
various parts of the country and that it has taken considerable time and 
effort upon my part to ascertain their identity and to get in touch with 
them to secure pertinent information, and that in several instances I have 
been told and upon information and belief state that persons with know- 


ledge or information regarding the receipt of contributions and funds by 
the said Godfrey P. Schmidt have been threatened with physical harm 

or violence, if they reveal their information, and have been afraid to 

give a true statement concerning such matters; that it has also required 
considerable time and effort for me to attempt to investigate and determine 
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the accuracy of the statements and representations made by the said 


Godfrey P. Schmidt in his verified petition and supplemental affidavit 
pertaining to contributions and expenses; that it will also be necessary 
for me to utilize depositions and other discovery procedures permitted 
under the Federal Rules of Civil Procedure in order to obtain detailed 
information under oath regarding these matters in order to present the 
true facts to this court. | 

Dated this 15th day of December, 1958. ! 


/s/ John Cunningham 


[Jurat, dated December 15, 1958] 


[ Filed December 15, 1958] i 


MOTIONS CARD : 
Order denying 12/23 


Joseph M. Williamson 

Danzansky & Dickey 
Plaintiff attorneys 

1406 G Street, N. W. 


By monitor Godfrey P. Schmidt, and for suspension of Godfrey P. Schmidt. 
Motion for leave to file petition for accounting with points and author- 

ities. i 
Filed 12-15-58 Served December 15, "58 - By mail 
Oral hearing requested by plaintiff John Cunningham 

Attorneys for defendant: ! 


Martin F. O'Donoghue, * * * 

L. N. D. Wells, * * * 

Edward Bennett Williams, * * * 

Thomas J. Dodd and Joseph Blumenfeld, * * * 
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[ Filed December 23, 1958] 
ORDER 


This Motion for Leave To File Petition for Accounting by Monitor 
Godfrey P. Schmidt and for Suspension of Godfrey P. Schmidt from Of- 
fice of Monitor, and Other Relief, having come before the Court for con- 
sideration and no opposition having been filed thereto, and no oral argu- 
ment having been heard although the moving party requested same, 
whereupon, upon consideration thereof, it is by the Court, this 23rd day 
of December, 1958, 

ORDERED, ADJUDGED, AND DECREED, that said motion be and 
the same is hereby denied. 


/s/ Ff. Dickinson Letts 
Judge 


Submitted by Moving Party 
at Court's Direction: 


DANZANSKY & DICKEY 


By /s/ Robert F. Rolnick [ Certificate of 
Service] 


[ Filed December 31, 1958] 
NOTICE OF APPEAL 


Notice is hereby given that John Cunningham, one of the plaintiffs 


in the above-entitled cause, hereby appeals to the United States Court of . 
Appeals for the District of Columbia from the Order entered in this ac- 
tion on December 23, 1958 denying his Motion for Leave to File Petition 
for Accounting by Monitor Godfrey P. Schmidt and for Suspension of 
Godfrey P. Schmidt from Office of Monitor and Other Relief. 


/s/ Joseph M. Williamson 
* * * 


DANZANSKY & DICKEY 
By /s/ Raymond R. Dickey 
/s/ Marshall E. Miller 


/s/ Robert F. Rolnick 
* x 


Attorneys for Appellant John Cunningham 
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[ Filed February 9, 1959] 


ORDER DESIGNATING REC 


ORD 


$ thereto, and 


4. This Order Designating Re 


Specifically excluding all other documents of record in the above cause 
except those set forth above. ! 


cord; 


/s/ Matthew F, yy 


cGuire 
JUDGE | 
[Certificate of Service] 
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QUESTIONS PRESENTED 


1. Whether the Court exercised a sound discretion in 
denying Appellant Cunningham’s “Motion For Leave to 
File Petition for Accounting by Monitor Godfrey P. 
Schmidt And For Suspension of Godfrey P. Schmidt From 
Office of Monitor, and Other Relief” without an oral hear- 
ing but in view of the background of facts which were, as 
the Court well knew, part of or established by the Record 
in Civil Action 2361-1957, with which the Court below was 
familiar from its inception? 


2. Whether the background of indisputable and undis- 
puted facts which appear in the Statement of the Case 
(below) under the heading “Factual Background” did not 
obviate the necessity for an oral hearing in what was a 
merely vexatious proceeding? 


3. Whether the undisputed and indisputable facts con- 
stituting the “Factual Background” did not make “opposing 
points and authorities” unnecessary and a needless burden 


on the Court and on one of its officers; and, therefore, 
whether the Court was required to treat the Motion as 
“conceded,” in view of the voluminous opposition to similar 
motions theretofore interposed by Monitor Godfrey P. 
Schmidt? 


4. Whether this Court in this proceeding has jurisdiction 
to require an accounting by Godfrey P. Schmidt, as counsel 
for the Plaintiffs, since an examination of the “Motion For 
Leave to File Petition For Accounting by Monitor Godfrey 
P. Schmidt* * *” reveals that it is really a Motion For 
_ Leave to File Petition for Accounting by Godfrey P. 
_ Schmidt in his capacity of attorney for plaintiffs? 


5. Whether the Court below did not have inherent 
power to control its proceedings so as to prevent fraud and 
oppression by vexatious litigation? 


i 





Jurisdictional Statement 
Statement of Case 
Factual Background 
Statement of Points 


18 U.S.C. 1291 


Alexander v. Elkins, 132 Tenn. 663; 179 S.W. 310; 
L.R.A. 1916C, 261 


Castro v. Murray, 10 Exch. 213 
Dawkins v. Lord Rokeby, 7 H. of L. 744 
Edmunds v. Attorney-General, 47 L.J. (N.S.) Equity 


Dlinois Central R. Co. v. Baker, 155 Ky 512; 159 S.W. 
1169; 49 L.R.A. (N.S.) 496 


Jacobs v. Raven, 30 Law Times 366 
Metropolitan Bank v. Pooley, 54 L.J. (N.S.) Q.B., part 


People v. Hektograph Co., 10 Abb. N.C. 359 


Southern Pacific Co. v. Robinson, 132 Cal 408, 64 P. 
572, 12 L.R.A. (N.S.) 497 
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Sovereign Camp v. O’Neill, 266 U.S. 292, 69L. ed. 293; 
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IN THE 


Anited States Court of Appeals 


For tHe Disteicr or CoLumsi1a Circuit 


No. 14,950 


Jonn CunnincHaM, Appellant 
Vv. 


Joun F. EnouisH, ET au., Appellees 


Appeal From The United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, GODFREY P. SCHMIDT 


JURISDICTIONAL STATEMENT 
Jurisdiction of this Appeal is claimed under 18 U.S.C. 1291. 


STATEMENT OF CASE 


The appeal is from an Order of the United States District 
Court for the District of Columbia denying Appellant’s 
“Motion for Leave to File Petition for Accounting By 
Monitor Godfrey P. Schmidt and For Suspension of God- 
frey P. Schmidt From Office of Monitor and Other Relief” 
(herein after referred to as “Motion for Leave to file Peti- 
tion”). The Court below on its own motion directed counsel 
for. Appellant Cunningham to prepare said Order after 
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Appellee, Godfrey P. Schmidt, had dictated his answering 
papers to the Motion for Leave to File Petition and before 
said answering papers were typed. 


The Motion for Leave to File Petition and the Order 
denying said motion were part of a long series of litigations 
arising out of the filing on September 19, 1957, of the initial 
complaint herein. 


The trial began on December 2, 1957. After plaintiffs had 
put in their case, negotiations between the parties resulted 
in the Consent Order herein dated January 31, 1958. Upon 
a petition signed by all plaintiffs, including John Cunning- 
ham, nominating him as Plaintiffs’ Monitor, the Court, by 
the said Consent Order appointed Appellee, Godfrey P. 
Schmidt as such. Plaintiff Cunningham in April, 1958, by 
written notice filed herein displaced said Godfrey P. 
Schmidt as his attorney. Since that time the said Cunning- 
ham has at one time or another been represented by seven 
or eight attorneys. 


he Motion for Leave to File Petition was served by 
mail upon Appellee, Godfrey P. Schmidt, on or about the 
17th day of December, 1958. On or about December 23, 
1958, the Court on its own motion and without hearing any 
opposition directed preparation of the Order herein 
appealed. Thus, Appellee filed no opposition.\, 


The record on which the Court obviously relied in dis- 
missing the Cunningham petition of December 15, 1958, 
on its own motion comprises the following indisputable and 
undisputed facts: ‘ 


FACTUAL BACKGROUND 


1. Appellant, Cunningham, had made precisely similar 
written charges on April 25, 1958, in the form of a “Petition 
of John Cunningham for Removal of Godfrey P. Schmidt 
as Monitor”; and had failed to prove said charges when 
afforded the opportunity to do so at a full hearing in open 


1 
i 
j 
A 
y 
j 
| 
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court on June 26, 1958. (Certified Record of Official Court 
Reporter, Proceedings before the Hon. F. Dickinson Letts, 
Thursday, June 26, 1958, pp. 11-62; especially testimony of 
John Cunningham, pp. 16-39). 


2. Defendant Hoffa’s attorney, at the hearings before the 
Court below on June 27, 1958, called Appellee, Godfrey P. 
Schmidt, to the stand and questioned him at length regard- 
ing the charges which had been brought against Mr. 
Schmidt, by Appellant, John Cunningham; but such interro- 
gation resulted in (a) no evidence whatever to support 
the charges; and (b) cogent evidence to warrant their dis- 
missal. (Certified Record of Official Court Reporter, Pro- 
ceedings before the Hon. F. Dickinson Letts, Friday, June 
27, 1958, pp. 247-262). 


3. The Petition of Appellant, Cunningham, dated April 
25, 1958, was in all respects dismissed by an Order of the 
Court below dated June 30, 1958; and no appeal was ever 


taken from that Order by Cunningham or by any one else. 


4. On September 29, 1958, Edward Bennett Williams 
and Raymond Bergan, as attorneys for defendants Inter- 
national Brotherhood of Teamsters and James R. Hoffa, 
filed eight unsworn charges (similar to those previously 
filed by John Cunningham, as aforesaid) in the guise of a 
“Motion of Defendant International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
for Removal of Godfrey P. Schmidt as Monitor.” Such 
charges were the subject of a deposition required of Mr. 
Schmidt by Mr. Williams on November 4, 1958; and said 
deposition, constituting part of the Record herein, denied 
the existence of any collections or contributions by Mr. 
Schmidt for which he had any duty to account and denied 
all of the charges of misfeasance contained in the said eight 
items; and in this way again denied all of the Cunningham 
charges. 
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5. The said Williams-Bergan charges which were practi- 
cally identical with the prior Cunningham charges were 
duly brought to trial beginning November 5, 1958 (Tran- 
script of Proceedings, November 13, 1958, pp. 728-749) ; and 
seven of the aforesaid eight charges were withdrawn in 
open court by the attorney for defendant Hoffa. (Tran- 
script,| Thursday, November 13, 1958, pp. 728-730) ; and the 
eighth charge was rejected as unproved by the Court below 
in its Memorandum Opinion dated December 11, 1958 and 
in its Order dated February 9, 1959. 


6. ‘Appellee Godfrey P. Schmidt, by affidavits dated May 
12th and October 20, 1958, both duly filed herein, fully 
and completely answered and refuted the Cunningham- 
Williams-Bergan charges and fully demonstrated that the 
attacks upon him made in these charges were in reality 
reprisals and in all respects groundless and without merit. 


7. Appellant Cunningham by letter dated April 23, 1958, 
had dismissed said Godfrey P. Schmidt as his attorney; 
and since that time has been represented by seven several 
counsel, including his present counsel in this matter; who 
on December 18, 1958 entered their appearance herein as 
counsel for Cunningham. 


8. All of the named plaintiffs below except Cunningham 
have by affidavit filed herein repudiated the aforesaid 
Cunningham charges as false and without merit (Affidavit 
of all plaintiffs except Cunningham sworn to May 10, 1958, 
said affidavit being Exhibit P annexed to the Affidavit of 
Godfrey P. Schmidt, sworn to May 12, 1958 to answer and 
to refute the Cunningham petition of April 25, 1958). 


9. Said twelve plaintiffs below other than Cunningham 
are at present the dominz litis, and they unanimously desire 
that the said Godfrey P. Schmidt continue as their counsel 
and as plaintiffs’ attorney. 


10. Comparison of the statements, letters, affidavits, 
petitions and testimony of John Cunningham prior to 
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April, 1958, with those made since that time demonstrates 
that Cunningham now and recently has taken positions and 
adopted arguments diametrically opposed to those he ex- 
hibited prior to April, 1958; and his testimony and affi- 
davits are thus manifestly self-contradictory and unreli- 
able. 


11. Appellant Cunningham (as this Court may judicially 
notice from the “Hearings Before the Select Senate Com- 
mittee on Improper Activities in the Labor or Manage- 
ment Field, 85th Congress, Second Session, pursuant to 
Senate Resolutions 74 and 221’’, Part 40, pp. 15249 to 15255, 
and Part 43, pp. 16123 to 16178) has since approximately 
April, 1958, obviously become allied with the defendants 
herein, especially with defendant James R. Hoffa (who has 
been paying some of his expenses), and is now only a 
plaintiff in name; this is also demonstrated by the “Motion 
by John Cunningham to Vacate Consent Order or to Vacate 
Order Construing and Modifying Consent Order or to Stay 
Order of Court Pending Appeal’’ dated February 11, 1959 
(sic) ; to say nothing of Cunningham’s “Objections to Pro- 
posed Order of the Court Construing and Modifying Con- 
sent Order (undated) but served in February, 1959, both 
of which reveal Cunningham as arguing for defendants 
below. 


12. Appellant Cunningham has alleged the aforesaid 
charges against Godfrey P. Schmidt solely or substantially 
upon information and belief and has at all times failed to 
specify the sources of his information and the grounds of 
his belief. 


(While not part of the record in this case, it is also in- 
disputable and undisputed that on October 6, 1958, Appel- 
lant, Cunningham, filed a complaint against Appellee, God- 
frey P. Schmidt, in the District Court for the District of 
Columbia wherein he sought practically the same remedy 
and made practically the same charges for which his 
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Motion for Leave to File Petition was intended. Subse- 
quently on November 17, 1958, in the Supreme Court of the 
State of New York for the County of Queens, Appellant 
Cunningham instituted an action for an accounting and for 
money damages (based on the same charges) against the 
said Appellee, Godfrey P. Schmidt, by a complaint which 
is, practically verbatim, the same as the one filed on Octo- 
ber 6, 1958, in the United States District Court for the 
District of Columbia. The Queens County Supreme Court 
action has resulted in the taking of a deposition from 
Cunningham and in extensive motion litigation, some of 
which has not been argued as of the date of this Brief. 


STATEMENT OF POINTS 


1. The Court below did not err under the facts and law 
in denying Appellant’s “Motion for Leave to File Petition 
for Accounting by Godfrey P. Schmidt and for Suspension 
of Godfrey P. Schmidt from office of Monitor and Other 


en utterly unable to prove his case in previous ac- 
tions, where he had sought similar relief and had been 
denied relief by an Order, after full hearing, from which he 
took no appeal; and who had in the interim, changed his 
allegiance from the plaintiffs to the defendants; and who 
was motivated manifestly, by malice and resentment, be- 
cause he had been busted from the Rank-and-File Commit- 
tee for his own failure to account for rank-and-file funds 
and because said Godfrey P. Schmidt had refused to ap- 
prove expense items which were subsequently rejected by 
the Court below. 


2. The Court below did not err by failing to accord Ap- 
pellant either procedural or substantive due process under 
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_ the Fifth Amendment of the United States; since the said 
| Appellant Cunningham (and others in collaboration with 
| him) had been given ample opportunities to present at full 
_ hearings in Court evidence either by testimony or by affi- 

davit; and said Cunningham and his collaborators were 
- unable at such full hearings to prove their false charges. 


3. Appellant, as one of thirteen plaintiffs has no right 

in view of all the circumstances to an accounting from 

| Godfrey P. Schmidt, either as Monitor or as Attorney for 
Plaintiffs. 

4. The Court below, having discretion with respect to 
the removal of Monitors under the Consent Order, has not 
been shown in Appellant’s Motion for Leave to File Peti- 
tion to have abused its discretion. 


Joa 


5) The Court below was justified in concluding by its 

_ order of June 30, 1958, and by its Memorandum Opinion 
of December 11, 1958, that neither Cunningham nor those 

' with whom Cunningham cooperated in this respect had 

_ established any conflict of interest in Monitor Godfrey 

| P. Schmidt such as would disqualify the latter from hold- 
ing that office. 


The Court below was justified in relying on the 13 

facts hereinabove enumerated, especially the full and de- 

|. tailed affidavits of Godfrey P. Schmidt sworn to on April 

| 25 and October 20, 1958 respectively, as complete refuta- 

| tions of the arguments contained in Appellant’s Motion for 
Leave to File Petition. 


SUMMARY OF ARGUMENT 


| Rule 9(b) of the General Rules of the United States 
District Court for the District of Columbia does not pre- 
_ vent the Court from preserving its dignity and_ protecting 
its Court officers (the Monitors) by rejecting vexatious 
motions clearly devoid of merit in the circumstances _of 
this case. The Record below amply demonstrates that there 
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was no failure of due process, that Appellant, Cunningham, 
is not entitled to an accounting, that all of the charges 
heretofore filed in this case against Godfrey P. Schmidt 
as Monitor have been devoid of merit, have been unproved 
on trial, and have been amply refuted by Mr. Schmidt’s 
testimony, deposition and sworn affidavits. 


ARGUMENT 


Neither Appellant Cunningham nor bis attorneys ofer~" 
to_present to the Court below at the full hearings begin- 
ning on June 26th and November 25th, 1958, respectively, 
any plausible or competent evidence to support their un- 

founded charges; said charges were always alleged only 

on information and belief, without any specification (by 
complaint, charge or affidavit) of the sources of that in- 
formation and the ground for that belief. As against this, 
Mr. Schmidt by his testimony during the hearing of June 
27, 1958; by deposition, by affidavits and by argument in 
open Court as attorney for the plaintiffs, has repeatedly 
and of his own knowledge denied the various charges 
pressed against him; and especially has denied receiving 
any moneys for which he has a duty to account to anyone. 
His denial has been supported by the affidavits, herein, of 
John and Barbara Newington, John Morse, Thomas Mc- 
Evily, James Luken and Ruth Ford, as well as by the aff- 
davit of the plaintiffs herein except Cunningham. Cunning- 
ham took no appeal from the Order of June 30, 1958, deny- 
ing in all respects his petition to remove Appellee, Godfrey 
P. Schmidt, as Monitor. That petition was expressly 
predicated upon an alleged failure of Godfrey P. Schmidt 
to account; alleged collection, embezzlement or diversion 
of rank-and-file funds by Godfrey P. Schmidt; alleged dual- 
ity of interest and disqualifving Godfrey P. Schmidt from 
office as Monitor; and numerous other falsehoods repeating 
in different language the allegations in the papers con- 
stituting Appellant’s Motion for Leave to File Petition. 
Cunningham was, of course, unable to establish any of 
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these false allegations at the trial beginning June 26, 1958. 
' On the next day Mr. Williams, defendant Hoffa’s general 
' counsel, was equally unable to do so. Months later Mr. 
Williams, along with his associate Mr. Bergan, filed eight 
| unsworn charges, substantially similar to those pressed 
below in Appellant’s motion. Again, although Mr. Williams 
_ took Mr. Schmidt’s deposition in that connection, he was 
| unable to establish those charges or to prove the existence 
| of any reason why Mr. Schmidt should be required to ac- 
count. Neither Mr. Cunningham nor his attorneys made 
' even an offer of proof to support the Williams-Bergan 
' charges and motion. Indeed, Mr. Williams in open Court 
withdrew seven of the eight charges. The eighth was re- 
| jected as unproved by the Court below. 


ais Court has inherent power to exercise such efficient 
control over every proceeding in an action as to effectually 
| protect every person interested in the result and every 
_ Officer of the Court from injustice, oppression or fraud and 
to prevent the Court itself and its process and proceedings 
| from being made instruments of wrong. 


Metropolitan Bank v. Pooley 
54 L.J. (N.S.) Q.B., part 2 p 449 


People v. Hektograph Co. 
10 Abb. N.C. 359 


Jacobs v. Raven 
30 Law Times 366 


Edmunds v. Attorney-General 
47 L.J. (N.S.) Equity 345 


Dawkins v. Lord Rokeby 
7 H. of L. 744 


Castro v. Murray 
10 Exch. 213 





Stewart v. Butler 
27 Mise. 708 


Sulzer v. Fontheim 
170 Mise. 552 


Prevention of vexatious, oppressive and harassing 
litigation is a frequent cause for the exercise of equity 
jurisdiction. 

Southern Pacific Co. v. Robinson 
132 Cal 408, 64 P. 572, 12 L.R.A. (N.S.) 497 


Tilinois Central R. Co. v. Baker 
- 155 Ky 512; 159 S.W. 1169; 49 L-R.A. (N.S.) 496 


Alexander v. Elkins 
132 Tenn. 663; 179 S.W. 310; L.R.A. 1916C, 261 


Sovereign Camp v. O’Neill 
266 U.S. 292, 69L. ed. 293; 45 S.Ct. 49 


CONCLUSION 


Appellee Godfrey P. Schmidt respectfully requests that 
the Order appealed from be affirmed, with costs. 
Respectfully submitted, 


GODFREY P. SCHMIDT 
12 East 41st Street 
New York 17, N. Y. 


1010 Vermont Avenue, N.W. 
Washington, D. C. 
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